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Bradley Lofgren, MAI. 
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What is Arbitration?

An alternative process to litigation 

Parties have more control than in litigation

Determination of the procedure of the arbitration

Choice of arbitrators

Less costly than litigation

Time

Dollars

Private as opposed to public

Pleadings not publicly available

Outcome not publicly available

Private conference room v public courtroom
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California 
Arbitration Act
Code of Civil 
Procedure 
Sections 1280-
1294.4

• Generally applicable to most types of arbitrations that 
appraisers are likely to handle – such as rent arbitrations.

• Yet, few appraisers handling rent arbitrations or other typed 
of arbitrations are familiar with the Act or that it may apply.

• The Act is not long or complicated.  Here’s a link: 
https://law.justia.com/codes/california/2021/code-ccp/part-
3/title-9/

• The Arbitration Act as mentioned above, also incorporates 
Ethics Standards for neutral arbitrators maintained by the 
California Judicial Council. Here’s a link to those: 
https://www.courts.ca.gov/documents/ethics_standards_neu
tral_arbitrators.pdf

• They are both worth reading – and set the framework for the 
key items that we will discuss.
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EXPAND YOUR PRACTICE

Arbitration offers opportunities for both 
residential and commercial appraisers

This is your chance to apply your education, 
experience and professional judgment in a 
new arena.

Appraisers are needed to fill each of the 
three chairs

CANNOT SIT IN MORE THAN ONE CHAIR IN 
THE SAME CASE!
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In ALL arbitrations, panel chair or sole arbitrator MUST BE NEUTRAL

Ad  hoc arbitrations

➢Each party appoints an arbitrator and the arbitrators appoint the third 
(chair)

➢Party appointed arbitrators may be neutral
➢No private communication with the party that appointed after the chair is appointed
➢No private communication with expert witnesses or consultant

➢Party appointed arbitrators may be non-neutral or advocate arbitrators
➢Private communication with party, witnesses, experts is permitted

➢AAA rules also permit advocate arbitrators but it is not encouraged
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Applicable 
parts of 
USPAP:

Sitting in the 
arbitrator 

chair

•Preamble

•Definitions

•Ethics Rule

•Competency Rule

• Jurisdictional 
Exception Rule

When 
the 

service 
includes 
“other”:
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GET APPROVAL OF ALL PARTIES IN WRITING

Attorney required by ethical 
canons to advocate for client

Neutral arbitrator 
required by ethical 

canons to be 
impartial
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Control The 
Arbitration 
Engagement

Appointment as “arbitrator”
• Party

• Neutral
• Non-Neutral

• Chair

Chair Engagement Agreement
• Letter 

• Compensation
• Process

• Preliminary Hearing
• Written Orders
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Control the Preliminary Hearing(s)

• Identify the agreement and specific provisions that control the arbitration

• Will the final award be reasoned or not?

• Identify all documents received (i.e. lease, amendments, etc.)

• Any additional information needed for full arbitrator disclosure (who are the experts??)

• Are there issues that must be determined before the arbitration hearings?

• Pre-hearing briefs for any disputed issues and/or background issues

• Will there be discovery

• Guidelines for experts (property inspection, report delivery date)

• Establish dates for the exchange and marking of documents and exhibits

• Establish the date(s), time, and place of the arbitration hearing

• Establish the number and length of post-hearing briefs, if any

• issue a written order memorializing decisions made and agreements reached during or following 
the preliminary hearing
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Control the 
Process 

Set the 
Schedule

• EVENT DATE

• Property inspection by arbitrators

• Property inspection by Experts

• Exchange of briefs

• Exchange stipulations of uncontested facts

• Exchange of replies

• Panel decision to attorneys

• Expert reports exchanged

• Expert rebuttal reports exchanged

• Exchange of hearing exhibits

• Exchange of objections to hearing exhibits

• Hearing

• Post-Hearing Briefs

• Arbitrators’ decision 
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ISSUE
INTERIM 
AWARDS
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After reviewing the Motion submitted by Tenant and the 
reply submitted in response by Landlord, the Panel met 
by telephone on ___________ and rules as follows.

Landlord may present the testimony of the lay witnesses 
identified in Disclosure of Lay Witnesses dated ________. 
However, any testimony proffered by any lay witness that 
is determined by the Panel to be expert opinion(s) shall 
be stricken from the record. 

Briefs are limited to 10 pages. This limit includes all 
exhibits, addenda, and other attachments or related 
items submitted in conjunction with the brief.



THE AGREEMENT BETWEEN THE PARTIES 
CONTROLS THE ARBITRATION

Arbitrators cannot change the rules; only the parties can do that

Arbitrators do not appraise properties and produce Reports

Appraisers do not make decisions on evidence presented and produce Awards

When the contract calls for an arbitration

• Do not conduct independent research

• Do not develop your own opinion of value

• Do not apply appraisal or review methods to make your decision

Do these only when the contract calls for an appraisal process
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CONTROL THE 
PARTIES 

NO  EX PARTE 
COMMUNICATIONS

No communication, not in person, on the phone, not on Zoom, 
not by text, not by Twitter (you name it) is permitted by a 
neutral arbitrator and one party or that party’s attorney unless 
representative of ALL parties are included.

Even trivial communication is prohibited. Lawyer asks 
arbitrator during a break if she has change for a $20. This is ex 
parte communication, so don’t be polite! 

If something like this happens, when the break is over and 
everyone is back in the room, tell everyone what happened. 
Suppose another attorney happened to hear that request for 
change of a $20 as he walked to the coffee dispenser, and you 
didn’t tell everyone that this had happened. 
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TAKE CONTROL OF 
THE ARBITRATION 
HEARING

Decisions on admissibility of evidence

• Allocation of time

• Questioning of witnesses

• Requests of counsel

Impartiality of arbitrator

Attentiveness
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Control the 
Room

• The Arbitrator is the trier of fact

• Attempts to intimidate

• Attempts to confuse

• Attempts to show Arbitrator not 
knowledgeable

• “agreed” or “upheld” v “sustained”
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Rules of 
Evidence

Governed by the Engagement Agreement or Arbitration Clause

• Arbitrator is the one deciding what evidence is admissible 
and what is not

Attorneys will probably make objections to evidence that sound as 
if typical rules of evidence apply

• Lack of foundation

• Assumes facts not in evidence

• Hearsay

• Lack of relevance

• Misstates prior testimony

Arbitrators should ask the attorney making the objection to 
explain the basis or reasons for the objection, and the other 
attorney should have the right to explain why he or she thinks the 
objection should be overruled, especially if the objection raised 
relates to the relevance of the evidence.

Arbitrator can “sustain” or “overrule”; “agree” and “disagree” 
work as well!!
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THE AWARD

Decision of the arbitrator(s), addressing the one or multiple issues that were to be arbitrated

Reasoned award provides a summary of the dispute, the evidence presented and the ultimate 
determination regarding the issue(s) by the arbitrator(s)

Standard award states the determination by the arbitrator(s)

For panel type arbitrations, the neutral/chair typically prepares the award.  If the award is 
unanimous, all three arbitrators will sign it. If it is a majority decision, only the two arbitrators in 
agreement with the award will sign it.
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Guide Note 16

A Final Award is not an Opinion of Value
While the controlling documents often use the word “value”, the 
expectation is not that the arbitrators will perform an appraisal. 

It is not unusual for a lease to require the arbitration panel to 
provide an award of “fair market value” or “fair market rent” of a 
specified ownership interest in an identified real property asset as 
of a specific date, and yet this is not expected to be, nor should it 
be, an appraisal opinion.

The arbitration award sets forth an amount determined to be 
appropriate to settle the dispute based on an assessment of the 
evidence presented in the arbitration and the terms of the lease 
or other controlling documents. The final award does not 
communicate what the arbitrators might determine the market 
value of the asset to be if they had individually or collectively 
performed an appraisal.

18



Vacatur? 
HUH?

• The arbitral award is submitted

• One Party does not like the result

• Files a Motion with the Court to vacate the award

• If Judge agrees and vacates whole arbitration, 
including selection of arbitrators must be done 
again. Think about the cost…

• Vacatur rarely happens: grounds are narrow and set a high 
hurdle BUT

• IN 2020, 5 vacaturs where arbitrator had MAI

• January 13, 2021, another judicial opinion came down

JUDICIAL DECISIONS TYPICALLY NAME THE ARBITRATOR!
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THERE ARE ONLY 4 GROUNDS FOR VACATUR

1) Award procured by fraud or other undue means (rare)

2) Evident partiality or corruption in the arbitrators

a) Ex parte communication

b) Using questions provided by an attorney to ask expert witness

3) Arbitrators guilty of misbehavior that prejudices rights of parties

a) Unsupported acceptance of most evidence proffered by one party 
and little proffered the other

b) Permitting unreasonable requests for postponements by one party
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FOURTH GROUND THAT SUPPORTS VACATUR

4) Arbitrators exceed their powers

a) Parties are parties to the contract

b) Contract cannot be amended by anyone other than the parties

i. Contract requires 3 appraisals, with award being the average of 2 closest.

Arbitrators average all three

II. Agreement of parties that arbitrator will visit only rent comps

Arbitrator visits all properties referenced in expert reports

III. Contract requires arbitration

MAI retained as sole arbitrator appraises the property

Each of these awards was vacated
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HOW TO AVOID VACATUR FOR NOT FOLLOWING 
THE INSTRUCTIONS OF THE PARTIES

Read the language that controls the arbitration carefully and as often as 
needed. If an arbitrator or arbitration panel wants to do something in 
addition to or different from what the parties agreed to, notify all counsel of 
this and get approval of all parties to the dispute in writing before taking 
action.
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DISCLOSE, DISCLOSE, DISCLOSE

Common advice is that over-
disclosure is better than 

under-disclosure.

• Over-disclosure is NOT 
grounds for vacatur; under-
disclosure is

Disclosure does not typically 
mean removal from the 

panel

• Disclosure of relationships, 
even with expert witnesses 
and other arbitrators, are 
most often accepted by the 
parties
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Judicial Council: Ethics 
Standards for
Neutral Arbitrators in 
Contractual Arbitration 
(Incorporated into California 
Arbitration Act)
Link: 
https://www.courts.ca.gov/
documents/ethics_standard
s_neutral_arbitrators.pdf

• Specific disclosure requirements for neutral arbitrators --
highlights:

(1) Family relationships with party

(2) Family relationships with lawyer in the arbitration

(3) Significant personal relationship with party or 
lawyer for a party

(4) Service as arbitrator for a party or lawyer for party 
[past five years] 

(5) Attorney-client relationships

(6) Employee, expert witness, or consultant 
relationships [with party or attorney] 

(7) Financial interests in subject of arbitration 

(8) Knowledge of disputed facts 

(9) Professional discipline 

(10) Inability to conduct or timely complete proceedings 

• The disclosure requirements are continuing.

• Consequences for non-disclosure = disqualification.
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THE BEST 
WAY TO 
GET 
STARTED

EDUCATION, EDUCATION, EDUCATION

Everyone has a first time when moving 
into a new practice area. You want to put 
your best foot forward and the best is 
well informed.

The Appraisal Institute and others can 
help with that education, whether you 
have much experience in arbitration or 
none at all.
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OPPORTUNITIES FOR EDUCATION 

Appraisal Institute

• Arbitration 
Roundtables

• Appraisers in 
Arbitration

• On-line seminar

American 
Arbitration 
Association

• Webinars

• Booklets

Local Bar 
Associations 

and law 
schools
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GETTING ARBITRATION WORK
ARBITRATOR, EXPERT WITNESS, CONSULTANT

Talk to colleagues who do the work you want to do

Reach out directly to those you know well

Attend chapter events and let people know

Attend those Bar Association seminars

Your face will become familiar

Networking after the seminar

Many bar Associations offer affiliations for non-lawyers

Tell attorneys who retain you that you want to expand your practice
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STARTING 
OUT

Taxing authorities (Example - CA Assessment Hearing Officer)

Agencies with condemnation power

FINRA (Finance Industry Regulatory Agency)

Insurance damages claims

Bar association attorney fee dispute arbitration panels

Offering arbitration of asset values in divorces
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