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640 Tenth, LP v. Gavin Newsom
(May, 2022)
❑

Owners of certain
restaurants and gyms
in San Diego
challenged Governor’s
COVID-19 Shutdown
Order

❑

Claimed that shutdown
amounted to regulatory
taking, i.e. inverse
condemnation

640 Tenth, LP v. Gavin Newsom
(May, 2022)
❑

COVID-19 regulations examined in
light of 3 factors for regulatory
taking from Supreme Court
decision in Penn Central.

❑

1. Economic Impact of Regulation
2. Interference with reasonable
investment backed expectations
3. Character of action

640 Tenth, LP v. Gavin Newsom
(May, 2022)
1. Economic Impact
❑

Were COVID restrictions on businesses functional
equivalent of government appropriation of property?

❑

Pleading in complaint that regulations resulted in
“significant” diminution in value not enough.

❑

Diminution in value of business must be “well in
excess of 85%.”

640 Tenth, LP v. Gavin Newsom
(May, 2022)
2. Investment-Backed Expectation
❑

Public health orders were special, and not typical of
health restrictions otherwise imposed on restaurants.

3. Character of Governmental Actions
❑

Although restrictions adversely affected owners’
businesses, Governor’s emergency orders promoted
common good.

640 Tenth, LP v. Gavin Newsom
(May, 2022)
Holding:

“A mandated but temporary business closure to
deal with a public health emergency” does not
arise to the level of a taking requiring just
compensation.

City of Escondido v. Pacific Harmony Grove
Development, LLC (680 Cal. App. 5th 213 (2021)
❑

City of Porterville v. Young (1987) 195 Cal.App.3d 1260
❑

❑

Values condemned property at its undeveloped state when condemning agency
can establish that (1) it would have conditioned development of the remainder of
the property on dedication of the condemned portion, and (2) such a dedication
requirement would be constitutional under Nollan v. California Coastal Comm’n
(1987) 483 U.S. and Dolan v. City of Tigard (1994) 512 U.S. 374, which require
that a dedication requirement have an essential nexus and be roughly
proportional to the public interest that would be served by denying development
approval.

City of Perris v. Stamper (2016) 1 Cal.5th 576
❑

The “project effect rule,” which disregards for valuation purposes a condemner’s
belated imposition of a dedication requirement as a means to drive down the
price of property the condemner is likely to condemn.

City of Escondido v. Pacific Harmony Grove
Development, LLC (680 Cal. App. 5th 213 (2021)
❑

❑

The City of Escondido sought to acquire by
condemnation 72-foot-wide strip of land across a
mostly undeveloped parcel to join two
disconnected segments of Citracado Parkway, a
major road that runs through portions of the
City’s industrial areas. The City argued that the
strip should be valued under the Porterville
doctrine.
Owners argued the Porterville doctrine did not
apply, and that the court should instead apply
the “project effect rule,” which disregards for
valuation purposes a condemner’s belated
imposition of a dedication requirement as a
means to drive down the price of property the
condemner is likely to condemn.

City of Escondido v. Pacific Harmony Grove
Development, LLC (680 Cal. App. 5th 213 (2021)
Trial Exhibit 343:
The property is outlined in blue:

City of Escondido v. Pacific Harmony Grove
Development, LLC (680 Cal. App. 5th 213 (2021)
Interplay Between Porterville and the Project Effect Rule
Inherent tension between the Porterville doctrine and the project effect rule. The
former allows a city’s dedication requirements to depress the value of condemned
property, while the latter prohibits it.
Porterville Rule Applied

Property was zoned for industrial use, the City would condition any development of
the Property on dedication and construction of an industrial classification road.
Court found dedication requirement constitutional because it was “more or less
proportional” to the impacts caused by developing the Property.
Court further found that City would actually condition development of the Property
on Owners’ dedication of the strip.

City of Escondido v. Pacific Harmony Grove
Development, LLC (680 Cal. App. 5th 213 (2021)
Interplay Between Porterville and the Project Effect Rule
(Continued)
The Project Effect Rule Did Not Apply
By time Owners purchased the Property in 2007 – with knowledge that the 2002
circulation element contemplated the extension would run through the Property –
they should reasonably have expected that any development approval would be
conditioned on their dedicating the strip to mitigate development impacts.
If the owner were compensated based on the highest and best use of the property,
the owner would get a windfall – i.e., payment based on developed value for
property that could not have been developed under any circumstances.

Legislation

Legislation
AB 1466 changes the Restrictive Covenant Modification process. Among these changes
are increasing the types of people and entities that can request a modification, expanding
current notices to include information on how to request a modification, and requiring that
professionals involved in property sales inform buyers and sellers about an existing
restriction covenant and increasing their duty to assist in filing modification. In addition,
the bill creates a new $2 fee on real estate instructions subject to the SB 2 (Atkins,
Chapter 364, Statues of 2017) recording fee to fund redaction work.

SB 800 extends the sunset date for both the Department of Real Estate and the Bureau
of Real Estate Appraisers to January 1, 2026. The measure also allows the Department
of Real Estate to use debarment notices issues by sister agencies as grounds for action,
codifies the current policy of expediting license applications for veterans and partners of
members of the Armed Forces, and clarifies the definition of a real estate license in good
standing.

Legislation: AB 948
AB 948 creates the Fair Appraisal Act. Among its provisions, every sales contract for real
property made after July 1, 2022, must include a notices stating that the property
appraisal of the property must be unbiased, objective, and not influenced by specific
factors, including race, color, religion, gender, sexual orientation, marital status, medical
condition, military or veteran status, national origin, source of income, ancestry, disability,
genetic information, or age. The notice will also include information on actions a buyer or
seller can take if they believe an appraisal has been affected.
AB 948 requires the Bureau of California Real Estate Appraisals to gather data on
demographic information of buyers and sellers aof real estate property and compile data
of homeowners from protected classes who file complaints based on low appraisals. The
legislation also requires appraisers to take anti-bias training when renewing their license.

Legislation: AB 948
BACKSTORY
“Black homeowners in predominately white neighborhoods are getting their homes
appraised for far less than their neighbors,” said Assemblymember Chris Holden. “It’s just
another example of how bias, whether explicit or implicit, creates inequity for Black
Americans. This is redlining 2.0.”

Legislation: AB 484 Backstory

❑

Paul Austin and his wife Tenisha Tate Austin, of Marin City purchased their first home off-market
from another Black family in 2016.

❑

After moving in, they made $400,m00 in renovations to the house, which was originally built in the
late 1960s. The couple reportedly added another 1,000 square feet of space with an entire floor.
They also built a deck, new floors, a fireplace and added new appliances.

Legislation: AB 484 Background
❑

The home appraised for $989,000, which the Austins claim was only $100K more than what they
had it appraised for prior to the hundreds of thousands in major renovations they made.

❑

Austins believed they received a lowball appraisal because they are Black.

❑

Had house re-appraised, this time with a white neighbor posting as “Tenisha Austin” and placing
pictures of her white family around the house.

❑

The value of the home increased by nearly 50%: $1,482,000 – $493,000 more than the original
appraisal.

Legislation: AB 484 Background

Legislation: AB 484 Background
❑

Systemic racism in appraisal industry?

❑

One bad apple appraiser?

❑

Honest difference of opinion of value?

QUESTIONS
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