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Who is Peter?

Peter Christensen
Christensen Law

www.valuationlegal.com
peter@valuationlegal.com

I’m member of the California and 
Washington state bars, as well as a 
licensed insurance broker. My legal 
practice is entirely focused on real 
estate valuation issues and 
businesses. I wrote a book called 
Risk Management for Real Estate 
Appraisers and Appraisal Firms, 
published by the Appraisal Institute.
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• We’re going to hear about 9 cases 
involving appraisers and appraisal 
firms.

• We’ll see what we can learn from 
each of them.

• We’ll start with an introduction to the 
basic legal elements of a professional 
negligence claim – the most common 
legal claim against appraisers.

Where Are We Going?
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Appraiser Liability Claims
What Is a Professional Negligence Claim?
The key legal elements of a negligence claim:

Ø Duty owed by the defendant to the plaintiff to 
conform his or her conduct to a standard of 
care. 

Ø Breach of that duty – e.g., providing an inflated 
valuation or failing to produce a USPAP-
compliant appraisal or, in the case of an expert, 
perhaps failing to produce admissible work 
product.

Ø Reliance by the plaintiff on the appraiser’s work.
Ø Actual damages to the plaintiff.
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The Overarching Key Issue in a Majority of Cases:
To Whom Does the Appraiser Owe a Legal Duty?

Law in most states, including California: 
a professional like an appraiser owes a legal duty 
for the purpose of professional negligence claim to 
their client and, for the purpose of a negligent 
misrepresentation claim, to those additional parties 
they know or reasonably expect will use or rely on 
their work.
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• Willemsen contracted to purchase 4.8 acre vacant 
land in San Bernardino County in 2007.

• Purchase price $1.6m.
• F&M Bank hired appraisers.
• Appraisers valued property at $1.78m.
• Five years later, Willemsen was unhappy with 

purchase and sued.
• He alleged the value was inflated because appraisers 

failed to consider impact of earthquake fault and 
easement.

• But the appraisal had some key language:

Case #1
Willemsen – California Court of Appeal (2014)
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Case #1
Willemsen – California Court of Appeal (2014)
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• Trial court granted summary judgment and 
dismissed case.

• Court of appeal affirmed.  Key finding:

Case #1
Willemsen – California Court of Appeal (2014)
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Takeaways:
• In addition to being a USPAP compliance 

requirement, your descriptions of intended use 
and user in appraisal reports are specifically 
relevant to determining the parties to whom you 
owe legal duties.

• The descriptions help frame who can sue you and 
what they can sue you about.

• For risk reduction, narrower and more precise is 
better.

Case #1
Willemsen – California Court of Appeal (2014)
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Case #2 – Let’s Apply What We Just Learned to Another 
Real Appraiser Claim Situation

• Review appraiser retained by lender 
prepares a review that is highly critical of 
another appraiser’s work.

• Lender drops the appraiser from panel, 
costing the appraiser tens of thousands of 
dollars in lost work.  Other lenders learn of 
the “blacklisting” and more work is lost.

• Reviewer on his own reports the appraiser 
to the state for USPAP violations and 
submits the review.  However, the state 
finds no errors and actually disciplines the 
reviewer for a poorly supported review.

• Can the damaged appraiser who lost tens 
of thousands in income because of the bad 
review sue the reviewer for professional
negligence? 
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What about Residential Lending on the 1004?
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The next case relates to a legal claim by a residential borrower in relation to 
an appraisal reported on the 1004 form.  Let’s keep this language from the 
form in mind as we look at the case:



Case #3 – Miami Appraiser Sued 
The House is Not as Big as He Reported

(Filed June 5, 2020)
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Case #3 – Miami Appraiser Sued 
The House is Not as Big as He Reported

Slide 13



Case #3 – Miami Appraiser Sued 
The House is Not as Big as He Reported
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Case #3 – Miami Appraiser Sued 
The House is Not as Big as He Reported
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Case #3 – Miami Appraiser Sued 
The House is Not as Big as He Reported

Takeaways:
Ø Borrowers are the most common claimants.
Ø Square footage errors are the single-most common actual 

mistakes for which appraisers are sued.
Ø Pay extra attention to measuring and reporting square 

footage.
Ø Consider including additional language in reports directed at 

claims by borrowers (and sellers).

Ø One more: an appraiser is always personally responsible 
(liable) for his or her own work, even when the work is 
delivered through a corporation or or limited liability business 
entity.
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My Suggestion for Residential Appraisers 
Regarding the 1004?
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Suggested language for residential lending appraisal reports:

The appraiser has not identified any purchaser, borrower or seller as 
an intended user of this appraisal, and no such party should use this 
appraisal for any purpose.  Such parties are advised to obtain an 
appraisal from an appraiser of their own choosing if they require an 
appraisal for their own use. Any reference to or use of this appraisal 
report by a purchaser, borrower or seller for their own purposes, 
including without limitation for the purposes of a property purchase 
decision or an appraisal contingency in a purchase agreement, is at 
such party’s own risk and is not intended or authorized by the 
appraiser.

Even though appraisal forms contain some similar language, it’s 
proven that having it written out separately is most effective.



Case #4, #5 and #6 – Three Separate Cases,
Same Lessons

Slide 18



Slide 19

Ø Alternative, “hard-money” or 
“asset-based” lenders pose a 
much higher risk to 
appraisers than traditional 
bank and mortgage lenders –
especially in the economic 
environment of COVID.

Ø “Appraise” your clients and 
assignments for risk.

Ø Follow your instincts with 
respect to risky clients or 
assignments. 

Ø Your survival instinct is 
usually right.

Alternative Lenders = More Risk

Opinion of
Value:

$17,900,000
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1. Complaint to HUD – Office of Fair 
Housing and Equal Opportunity.

2. Complaint to a state agency.
3. Legal action in court, asserting 

Fair Housing Act and related 
claims.

4. And now – CFPB investigation. 

Four Primary Forms of Legal Risk to Appraisers, AMCs 
and Lenders Relating to Fair Housing Claims:

Case #7 – The CFPB Investigates Racial 
References in Appraisal Reports



Two key federal laws:
Ø The first – and perhaps most common in legal actions 

relating to discrimination in appraisals – is the Fair 
Housing Act (FHA) enacted as part of the Civil Rights 
Act of 1968. Applies to appraisers, firms, AMCs, 
lenders – all parties:

“It shall be unlawful for any person or other entity whose 
business includes engaging in residential real estate-related 
transactions to discriminate against any person in making 
available such a transaction, or in the terms or conditions of 
such a transaction, because of race, color, religion, sex, 
handicap, familial status, or national origin.” (42 U.S.C. §
3605(a).)
Ø The second key law is the Equal Credit Opportunity 

Act (ECOA), which similarly makes it “unlawful for any 
creditor to discriminate against any applicant, with 
respect to any aspect of a credit transaction … on the 
basis of race, color, religion, national origin, sex or 
marital status, or age…” (15 U.S.C.§1691.)

Case #7 – The CFPB Investigates Racial 
References in Appraisal Reports



From the data of 6,200 claims, court complaints and disciplinary 
matters involving appraisers in all 50 states from 2002-2018:
• 4 complaints to HUD about allegedly discriminatory appraisals.
• 10 complaints to state agencies, including appraiser boards.
• 2 lawsuits alleging violations of Fair Housing Act or other forms 

of discrimination.

2020 to the present? 
Ø Far more complaints to HUD and state agencies than in those 16 

years. (100+ complaints to HUD.)
But:
Ø HUD – So far, no charges of discrimination involving appraisals 

issued 2020 to the present.
Ø HUD – So far, only one conciliation agreement publicly reported 

(3-8-21) during this period.
Ø Still only a few actual lawsuits asserting legal claims.

Case #7 – The CFPB Investigates Racial 
References in Appraisal Reports



How Did CFPB Determine Appraisers to Investigate?

Slide 23

Federal Housing Finance Agency (FHFA) Study:



FHFA Study
Examples of problematic words and phrases found in appraisal reports:

"The racial makeup of the city was 86.28% white, 12.46% Black or African-American, 0.52% 
Native American, 0.22% Asian, and 0.52% from two or more races. 0.56% of the population were 
Hispanic or Latino of any race.”

”Commercial strip featuring storefronts supplying Jewish Households."

A town was described as having a "Black race population above state average."

"Koreatown is considered 'highly diverse' ethnically." 

”one spicy neighborhood."

A neighborhood described as "predominately Hispanic.”

Noting that "there is more Asian influence of late" buying the market.

Noting the area's first Asian mayor.

An area that was "originally founded as a whites-only city or sundown town" but had become 
"fairly diverse" with a "diverse school system."

An area that was "'not especially-diverse' ethnically, with a high percentage of white people." 

A reference to a neighborhood being originally "White-Only," before becoming a "White-Flight 
Red-Zone" to explain why the neighborhood is mostly "Working-Class Black" now.
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Examples of problematic words and phrases found in appraisal reports:

“The racial makeup of the city was 86.28% white, 12.46% Black or African-American, 0.52% Native 
American, 0.22% Asian, and 0.52% from two or more races. 0.56% of the population were Hispanic or 
Latino of any race.”

ØWhere did this come from?
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Examples of problematic words and phrases found in appraisal reports:

An area that was "originally founded as a whites-only city or sundown town" but had become "fairly 
diverse" with a "diverse school system."

ØWhere did this wording come from?
The language has been copied and pasted on dozens of websites about Culver City.
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Takeaways:
Ø Even if it’s a “fact” and it has a source, information about 

racial, ethnic, religious, nationality, familial characteristics 
of the occupant owners of a property or in an area can 
never be considered in a residential appraisal or an 
appraisal for lending (really, such factors should almost 
never be considered or reported in any appraisal).

Ø So obvious but it routinely occurs: avoid blindly copying 
and pasting content from other sources; read every word.

Case #7 – The CFPB Investigates Racial 
References in Appraisal Reports
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Case #8 – the “Inadequate” Inspection
Filed May 2020



Slide 29

Case #8 – the “Inadequate” Inspection
Filed May 2020



Case #8 – the “Inadequate” Inspection
Filed May 2020
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Case #8 – the “Inadequate” Inspection
Filed May 2020
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Takeaways:
Ø Engagement letters/agreements 

form a contract with your client –
they are important.

Ø Appraisals during peak times such 
as we had for the last several 
years are the ones that create 
claims down the road.

Ø Don’t be complacent about the details.  Watch 
the copying and pasting.  Proofread.

Ø Keep in mind that some/many of the appraisals 
at issue in discrimination claims may simply be 
negligent – negligent appraisal result in all kinds 
of claims.



Case #9 – What About that Limitation of Liability?
Do Appraisers’ Limitations of Liability Work?

• Let’s consider a NY case – Stabilis Fund II LLC v. CBRE, 
Inc., (N.Y. Sup. Ct. 2019).

• Defendant appraised a commercial property in default for 
a lender pursuant to a written engagement letter in 
October 2013 shortly before a foreclosure sale.

• The appraisal fee was $2,500.
• The crux of the claim is that the appraiser made a clear 

error in the report. He failed to include rental income from 
a tenant, resulting in a significantly lower valuation.

• The error resulted from a failure to update a spreadsheet 
in an earlier report.

• As a result, the lender alleges it permitted the property to 
be sold too cheaply at the foreclosure sale.

• Lender then sued the appraisal firm for $1.1 million. Slide 32



Do Appraisers’ Limitations of Liability Work?

• The signed engagement letter had a relevant provision:

UNDER NO CIRCUMSTANCES WHATSOEVER SHALL 
EITHER PARTY BE LIABLE TO THE OTHER FOR ANY 
SPECIAL, CONSEQUENTIAL, PUNITIVE, OR INCIDENTAL 
DAMAGES OF ANY KIND WHATSOEVER.  IN NO EVENT 
WHATSOEVER SHALL EITHER PARTY'S TOTAL LIABILITY 
TO THE OTHER FOR DIRECT DAMAGES UNDER THE 
AGREEMENT OR ANY OTHER DAMAGES WHATSOEVER 
EXCEED IN THE AGGREGATE THE SUM OF TEN 
THOUSAND DOLLARS ($10,000.00).

• In a summary judgement motion, the firm asked for the 
court to rule that this provision is enforceable.

• How did the court rule?
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Do Appraisers’ Limitations of Liability Work?

• Court described the law:
“Contractual limitations of liability are generally enforced and serve 
a broad public purpose by limiting a parties' exposure to liability 
and keeping the costs of goods and services down. In order to 
circumvent the limitation of liability cap with respect to its breach of 
contract action, plaintiff is required to demonstrate that defendant's 
conduct constituted gross negligence, which "must smack of 
intentional wrongdoing.” . . . Gross negligence is conduct which 
"evinces a reckless indifference to the rights of others.”

• Court found: “that [the appraiser] made a calculation error 
by inserting an incorrect number in a spreadsheet does 
not constitute intentional wrongdoing.”

• Court rules: “ORDERED that defendant is entitled to 
summary judgment fixing plaintiff's damages at a 
maximum of $10,000 in accordance with the parties' 
contractual limitation of liability.” 

Slide 34



Do Appraisers’ Limitations of Liability Work?

Any use of or reliance on the appraisal 
by any party, regardless of whether such 
use or reliance is authorized or known 
by Appraiser, constitutes acceptance of 
all appraisal statements, limiting 
conditions, assumptions, and all other 
terms and conditions stated in this 
appraisal report.
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Do Appraisers’ Limitations of Liability Work?
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Takeaways:
Ø Using a well written, signed engagement letter can be 

excellent risk mitigation.
Ø Where can you find samples of good agreements? The 

Appraisal Institute offers good samples – just Google 
“Appraisal Institute Sample Agreements for Services.”

Ø One more takeaway – many California appraisers forget –
any agreement for your terms, whether on paper or 
electronic, must be kept as part of your work file.  This is 
required by California  .  



Thank You

Peter Christensen
Christensen Law

www.valuationlegal.com
peter@valuationlegal.com
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